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DETAILED ACTION 

Information Disclosure Statement 

The information disclosure statement filed August 23, 2005 fails to comply with 37 CFR 
1.98(a)(2), which requires a legible copy of each cited foreign patent document; each non-patent 
literature publication or that portion which caused it to be listed; and all other information or that 
portion which caused it to be listed. It has been placed in the application file, but the information 
referred to therein has not been considered. Specifically, pages 3-4 have not been considered. 
Applicant states that the copies of these references can be found in Applications 10/300,714 and 
10/460,060, however, these applications arc not relied upon for an earlier filing date under 35 
U.S.C. 120 as required by 37 CFR 1.98(d) and therefore these documents have not been 
considered. See MPEP 609. 

Examiner's Comments 

For applicant's information, the amendments to claims 1 1 and 13 overcome the previous 
objections to claims 11-13 and the amendments to the specification overcome the previous 
specification objection. 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-6 and 13 are rejected under 35 U.S.C. 102(b) as being anticipated by Yamada et 
al US 5,280,312, herein referred to as Yamada et al '312. 
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Regarding claim 1, Yamada et al'312 disclose a method of determining whether an 
image of an eye is of a left eye or a right eye (Column 4, lines 13-60, Column 5, lines 62-68 and 
Column 7, line 61-Column 8, line 5, wherein the system "109" comprises an eyeball 
discrimination circuit, Figures 1 AO-B and 2), the method comprising: locating an iris center on 
the image (Column 1, line 46-Column 2, line 2, Column 4, lines 34-49, and Column 6, line 21- 
Column 7, line 17, wherein the light emitting diodes "5c" and "5d" illuminate the iris and locate 
the center "c" thereof, Figures 4A-B and 6A-B); locating a corneal vertex on the image (Column 
4, lines 24-33, and Column 6, line 21 -Column 7, line 60, wherein the light emitting diodes "5a" 
and "5b" illuminate the cornea and locate the point where the optical axis crosses the surface, i.e. 
corneal vertex, Figures 4A-B and 5 A-B); and determining whether the image is of a left eye or a 
right eye, based on the location of the corneal vertex relative to the iris center (Column 6, line 
21 -Column 8, line 5, wherein the eye discrimination device uses the iris center and corneal 
vertex measurements to determine if the observed eye is the right or left eye, specifically wherein 
eye discrimination is determined by a calculated rotation angle of the eyeball which is based on 
the location of the corneal vertex relative to the iris center, Figure 7). 

Regarding claim 2, Yamada et al '312 further discloses locating a center of 
a pupil of the eye on the image before locating the center of the iris (Column 1 , line 46-Column 
2, line 2, Column 4, lines 34-49, and Column 6, line 21 -Column 7, line 17, wherein the pupil 
center is first measured to determine the iris center). 

Regarding claim 3, Yamada et al '312 further discloses that locating the corneal vertex 
comprises locating at least one reflection on the image, wherein the at least one reflection is 
caused by illuminating the eye while acquiring the image (Column 4, lines 24-33, and Column 6, 
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line 21-Column 7, line 60, wherein the light emitting diodes "5a" and "5b" illuminate the cornea 
and locate the point where the optical axis crosses the surface, i.e. corneal vertex, based on 
reflection images detected by photoelectric element array "6", Figures 4A-B and 5A-B). 

Regarding claim 4, Yamada et al '312 further discloses that determining whether the 
image is of a left eye or a right eye comprises assuming that the at least one reflection is 
displaced, relative to the iris center, toward a nose of a patient from whom the image was 
acquired (Column 6, line 21-Column 7, line 60, wherein displaced reflection data, which 
includes displacement data toward the a nose of a patient, as shown in Figures 4A-B and 5A-B, 
is used to determine the visual axis location. Figure 7). 

Regarding claim 5, Yamada et al '312 further discloses that determining further 
comprises: measuring a displacement of the at least one reflection toward the nose, relative to the 
iris center; and determining whether the image is of the left eye or the right eye, based on the 
measured displacement (Column 6, line 21-Column 7, line 60, wherein displaced reflection data, 
as shown in Figures 4A-B and 5A-B, is used to determine the visual axis location, wherein the 
visual axis data is used to discriminate between the left eye and right eye, Figure 7). 

Regarding claim 6, Yamada et al '312 further discloses that the determining further 
comprises: measuring a displacement of the at least one reflection toward the nose, relative to 
the iris center; comparing the measured displacement with a predetermined threshold 
displacement; and determining whether the image is of the left eye or the right eye only if the 
measured displacement is equal to or greater than the predetermined threshold (Column 6, line 
21-Column 7, line 60, wherein displaced reflection data as claimed, as shown in Figures 4A-B 
and 5A-B, is used to determine the visual axis location, wherein the data corresponds to known 
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data regarding each eye specifically and is used to discriminate between the left eye and right 
eye, Figure 7). 

Regarding claim 13, Yamada et al '312 further discloses illuminating the eye, including 
illuminating the pupil using at least one infrared light source disposed near an opening through 
which the eye image is acquired (Column 6, line 1-62, wherein the eye is illuminated with 
infrared light emitting diodes "5a-d", Figures 4A-B). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 7, 11-12, and 60 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Yamada et al '3 12, as applied to independent claim 1 above, in view of Hirohara et al US 
6,685,320, herein referred to as Hirohara et al '320. 

Regarding claim 7, Yamada et al '3 12 discloses a method of determining whether an 
image of an eye is of a left eye or a right eye, and but does not specifically disclose that the step 
of determining a predetermined threshold comprises determining the predetermined threshold in 
response to a sub-population group of a patient having the eye. In the same field of endeavor of 
eye observation methods (Column 10, lines 11-42), Hirohara et al '320 teaches of comparing eye 
images to predetermined right and left eye images of the patient (Column 10, lines 1 1-42) for the 
purpose of determining the refractive power and astigmatism of the imaged eye (Column 10, 
lines 1 1-42). Therefore it would have been obvious to one having ordinary skill in the art at the 
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time the invention was made for the method of determining whether an image of an eye is of a 
left eye or a right eye of Yamada et al '312 to further comprise the step of determining a 
predetermined threshold comprises determining the predetermined threshold in response to a 
sub-population group of a patient having the eye since Hirohara et al '320 teaches of comparing 
eye images to predetermined right and left eye images of the patient for the purpose of 
determining the refractive power and astigmatism of the imaged eye. 

Regarding claims 11-12 and 60, Yamada et al '312 discloses a method of determining 
whether an image of an eye is of a left eye or a right eye, and further discloses a step of obtaining 
the image of the eye, specifically obtaining an image of a pupil of the eye (Column 1, line 46- 
Column 2, line 2, Column 4, lines 34-49, and Column 6, line 21 -Column 7, line 17, wherein the 
an image of the pupil is obtained), but does not specifically disclose the step of obtaining the 
image comprises imaging the eye using a wavefront imaging device or that the step of aligning 
the eye in the image by focusing the eye on a fixation target. In the same field of endeavor of eye 
observation methods (Column 10, lines 1 1-42), Hirohara et al '320 teaches of obtaining an image 
of the eye using a wavefront imaging device (Column 7, lines 38-50 and Column 10, lines 1 1-42) 
and aligning the eye in the image by focusing the eye on a fixation target (Column 18, lines 18- 
29) for the purpose of obtaining multiple images to compare with previously captured left and 
right eye images to determine the refractive power and astigmatism of the imaged eye (Column 
10, lines 1 1-42). Therefore it would have been obvious to one having ordinary skill in the art at 
the time the invention was made for the method of determining whether an image of an eye is of 
a left eye or a right eye of Yamada et al '312 to further comprise the step of obtaining the image 
comprises imaging the eye using a wavefront imaging device and aligning the eye in the image 
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by focusing the eye on a fixation target since Hirohara et al '320 teaches of obtaining an image of 
the eye using a wavefront imaging device and aligning the eye in the image by focusing the eye 
on a fixation target for the purpose of obtaining multiple images to compare with previously 
captured left and right eye images to determine the refractive power and astigmatism of the 
imaged eye. 

Claims 14-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over Yamada et 
al '312, as applied to independent claim 1 above, in view of Kato US 5,822,446, herein referred 
to as Kato '446. 

Regarding claims 14-16, Yamada ct al '312 discloses a method of determining whether an 
image of an eye is of a left eye or a right eye, and further discloses that a warning signal is 
provided based on the determination of whether the image is of a left eye or a right eye (Column 
5, line 62-68 and Column 7, line 61 -Column 8, line 19), but does not specifically disclose 
verifying that a correct eye has been selected on which to perform a laser eye surgery procedure, 
based on the determination of whether the image is of a left eye or a right eye, providing a 
warning to a user of a laser eye surgery system before the system is used to perform a laser eye 
surgery procedure on an incorrect eye, and performing a customized laser eye surgery procedure 
on the eye, based on the determination of whether the image is of a left eye or a right eye. In the 
same field of endeavor of methods of determining whether an image of an eye is of a left eye or a 
right eye (Column 5, line 39-Column 6, line 61, wherein the method is performed by eye 
discriminating means "35"', Figures 1-2), Kato '446 teaches of the eye discrimination 
information being used to provide customized laser eye surgery to a selected eye (Column 8, 
lines 41-53 and Column 10, lines 4-17, wherein the selected eye undergoes laser coagulation, i.e. 
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laser eye surgery) for the purpose of diagnosis and treating a diseased portion of a desired eye 
(Column 10, lines 4-51). Therefore it would have been obvious to one having ordinary skill in 
the art at the time the invention was made for the method of determining whether an image of an 
eye is of a left eye or a right eye of Yamada et al'3 12 to further comprise the steps of verifying 
that a correct eye has been selected on which to perform a laser eye surgery procedure, based on 
the determination of whether the image is of a left eye or a right eye, providing a warning to a 
user of a laser eye surgery system before the system is used to perform a laser eye surgery 
procedure on an incorrect eye and performing a customized laser eye surgery procedure on the 
eye, based on the determination of whether the image is of a left eye or a right eye since Kato 
'446 teaches of the eye discrimination information being used to provide customized laser eye 
surgery to a selected eye for the purpose of diagnosis and treating a diseased portion of a desired 
eye. 

Claims 33-44 arc rejected under 35 U.S.C. 103(a) as being unpatentable over Yamada et 
al '312, as applied to independent claim 1 above, in view of Kato '446, and further in view of 
Hirohara et al '320. 

Regarding claim 33, Yamada et al '312 discloses a method comprising: obtaining an 
image of an eye (Column 1, line 46-Column 2, line 2, Column 4, lines 34-49, and Column 6, line 
21 -Column 7, line 17, wherein an image of the eye is obtained), determining whether the image 
is of a left eye or a right eye (Column 4, lines 13-60, Column 5, lines 62-68 and Column 7, line 
61-Column 8, line 5, wherein the system "109" comprises an eyeball discrimination circuit, 
Figures 1A0-B and 2), based on nasally-directed displacement (Column 6, line 21 -Column 7, 
line 60, wherein displaced reflection data, as shown in Figures 4A-B and 5A-B, is used to 
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determine the visual axis location, Figure 7) of a corneal vertex on the image relative to an iris 
center on the image (Column 6, line 21 -Column 8, line 5, wherein the eye discrimination device 
uses the iris center and corneal vertex measurements to determine if the observed eye is the right 
or left eye, based on the visual axis locations, Figure 7), but does not specifically disclose that 
the method comprises performing laser eye surgery, comprising the step of verifying that a 
correct eye has been selected on which to perform a laser eye surgery procedure, based on the 
determination of whether the image is of a left eye or a right eye. In the same field of endeavor 
of methods of determining whether an image of an eye is of a left eye or a right eye (Column 5, 
line 39-Column 6, line 61, wherein the method is performed by eye discriminating means "35"', 
Figures 1-2), Kato '446 teaches of the eye discrimination information being used to provide 
customized laser eye surgery to a selected eye (Column 8, lines 41-53 and Column 10, lines 4- 
17, wherein the selected eye undergoes laser coagulation, i.e. laser eye surgery) for the purpose 
of diagnosis and treating a diseased portion of a desired eye (Column 10, lines 4-51). Therefore it 
would have been obvious to one having ordinary skill in the art at the time the invention was 
made for the method of Yamada et al '3 12 to further comprise the steps of verifying that a correct 
eye has been selected on which to perform a laser eye surgery procedure, based on the 
determination of whether the image is of a left eye or a right eye, since Kato '446 teaches of the 
eye discrimination information being used to provide customized laser eye surgery to a selected 
eye for the purpose of diagnosis and treating a diseased portion of a desired eye. 

Yamada et al '312 and Kato '446 disclose and teach of a method of performing laser 
surgery as shown above, but do not specifically disclose that the step of obtaining an image of an 
eye comprise the steps of acquiring a wavefront measurement of an eye; obtaining an image of 
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the eye during the wavefront measurement; and generating a treatment for the eye based on the 
wavefront measurement. In the same field of endeavor of eye observation methods (Column 10, 
lines 1 1-42), Hirohara et al '320 teaches of obtaining an image of the eye using a wavefront 
imaging device (Column 7, lines 38-50 and Column 10, lines 1 1-42) and generating a treatment 
for the eye based on the wavefront measurement (Column 19, lines 4-39) for the purpose of 
obtaining multiple images to compare with previously captured left and right eye images to 
determine the refractive power and astigmatism of the imaged eye (Column 10, lines 1 1-42). 
Therefore it would have been obvious to one having ordinary skill in the art at the time the 
invention was made for the method of performing laser surgery of Yamada et al '312 and Kato 
'446 to further comprise the steps of acquiring a wavefront measurement of an eye; obtaining an 
image of the eye during the wavefront measurement; and generating a treatment for the eye 
based on the wavefront measurement since Hirohara et al '320 teaches of obtaining an image of 
the eye using a wavefront imaging device and generating a treatment for the eye based on the 
wavefront measurement for the purpose of obtaining multiple images to compare with previously 
captured left and right eye images to determine the refractive power and astigmatism of the 
imaged eye. 

Regarding claim 34, Yamada et al '312, Kato '446, and Hirohara et al '320 disclose and 
teach of a method of performing laser surgery as shown above, and Yamada et al '312 further 
discloses that determining whether an image of an eye is of a left eye or a right eye (Column 4, 
lines 13-60, Column 5, lines 62-68 and Column 7, line 61-Column 8, line 5, wherein the system 
"109" comprises an eyeball discrimination circuit, Figures 1A0-B and 2), comprises: locating the 
iris center on the image (Column 1, line 46-Column 2, line 2, Column 4, lines 34-49, and 
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Column 6, line 21 -Column 7, line 17, wherein the light emitting diodes "5c" and "5d" illuminate 
the iris and locate the center "c" thereof, Figures 4A-B and 6A-B); locating the corneal vertex on 
the image (Column 4, lines 24-33, and Column 6, line 21-Column 7, line 60, wherein the light 
emitting diodes "5a" and "5b" illuminate the cornea and locate the point where the optical axis 
crosses the surface, i.e. corneal vertex, Figures 4A-B and 5A-B); and comparing the location of 
the corneal vertex to the location of the iris center (Column 6, line 21-Column 8, line 5, wherein 
the eye discrimination device uses the iris center and corneal vertex measurements to determine 
if the observed eye is the right or left eye, Figure 7). 

Regarding claim 35, Yamada ct al '312, Kato '446, and Hirohara et al '320 disclose and 
teach of a method of performing laser surgery as shown above, and Yamada et al '3 12 further 
discloses that locating the corneal vertex comprises locating at least one reflection on the image, 
wherein the at least one reflection is caused by illuminating the eye while acquiring the image 
(Column 4, lines 24-33, and Column 6, line 21-Column 7, line 60, wherein the light emitting 
diodes "5a" and "5b" illuminate the cornea and locate the point where the optical axis crosses the 
surface, i.e. corneal vertex, based on reflection images detected by photoelectric element array 
"6", Figures 4A-B and 5A-B). 

Regarding claim 36, Yamada et al '312, Kato '446, and Hirohara et al '320 disclose and 
teach of a method of performing laser surgery as shown above, and Yamada et al '312 further 
discloses that determining whether the image is of a left eye or a right eye comprises assuming 
that the at least one reflection is displaced, relative to the iris center, toward a nose of a patient 
from whom the image was acquired (Column 6, line 21-Column 7, line 60, wherein displaced 
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reflection data, as shown in Figures 4A-B and 5A-B, is used to determine the visual axis 
location, Figure 7). 

Regarding claim 37, Yamada et al '312, Kato '446, and Hirohara et al '320 disclose and 
teach of a method of performing laser surgery as shown above, and Yamada et al '3 12 further 
discloses that determining further comprises: measuring a displacement of the at least one 
reflection toward the nose, relative to the iris center; and determining whether the image is of the 
left eye or the right eye, based on the measured displacement (Column 6, line 21 -Column 7, line 
60, wherein displaced reflection data, as shown in Figures 4A-B and 5A-B, is used to determine 
the visual axis location, wherein the visual axis data is used to discriminate between the left eye 
and right eye, Figure 7). 

Regarding claim 38, Yamada et al '312, Kato '446, and Hirohara et al '320 disclose and 
teach of a method of performing laser surgery as shown above, and Yamada et al '3 12 further 
discloses that the determining further comprises: measuring a displacement of the at least one 
reflection toward the nose, relative to the iris center; comparing the measured displacement with 
a predetermined threshold displacement; and determining whether the image is of the left eye or 
the right eye only if the measured displacement is equal to or greater than the predetermined 
threshold (Column 6, line 21 -Column 7, line 60, wherein displaced reflection data as claimed, as 
shown in Figures 4A-B and 5A-B, is used to determine the visual axis location, wherein the data 
corresponds to known data regarding each eye specifically and is used to discriminate between 
the left eye and right eye, Figure 7). 

Regarding claim 39, Yamada et al '312, Kato '446, and Hirohara et al '320 disclose and 
teach of a method of performing laser surgery as shown above, and Yamada et al '3 12 further 



Application/Control Number: 1 0/784,48 1 Page 1 3 

Art Unit: 2873 

discloses locating a center of a pupil of the eye on the image before locating the iris center 
(Column 1, line 46-Column 2, line 2, Column 4, lines 34-49, and Column 6, line 21 -Column 7, 
line 17, wherein the pupil center is first measured to determine the iris center). 

Regarding claims 40-42, Yamada et al '312, Kato '446, and Hirohara et al '320 disclose 
and teach of a method of performing laser surgery as shown above, and Yamada et al '3 12 further 
discloses illuminating the eye before obtaining the image of the eye with at least one infrared 
light source, specifically with at least two infrared light emitting diodes disposed near an opening 
through which the image is acquired (Column 6, line 1-62, wherein the eye is illuminated with 
infrared light emitting diodes "5a-d", Figures 4A-B). 

Regarding claims 43-44, Yamada et al '312, Kato '446, and Hirohara et al '320 disclose 
and teach of a method of performing laser surgery as shown above, and Yamada et al '3 12 further 
discloses obtaining an image of a pupil of the eye (Column 1, line 46-Column 2, line 2, Column 
4, lines 34-49, and Column 6, line 21 -Column 7, line 17, wherein the an image of the pupil is 
obtained) and Hirohara et al '320 further teaches of obtaining an image of the eye using a 
wavefront imaging device (Column 7, lines 38-50 and Column 10, lines 1 1-42). 

Response to Arguments 

Applicant's arguments filed February 19, 2008 have been fully considered but they are 
not persuasive. Specifically, applicant argues that the Yamada et al '312 reference does not 
disclose that the eye discrimination is based on relative locations of the corneal vertex and iris 
center, specifically wherein reflections are displaced relative to the iris center toward a nose of a 
patient, rather that the determination is based on the "distribution of the calculated rotation angle 
of the optical axis". However, the examiner disagrees since Yamada et al '312 discloses 
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determining whether the image of an eye is of a left eye or a right eye, based on the location of 
the corneal vertex relative to the iris center (Column 6, line 21 -Column 8, line 5, wherein eye 
discrimination is determined based on a calculated rotation angle of the eyeball which is based 
on the location of the corneal vertex relative to the iris center). Additionally, Yamada et al '3 12 
Yamada et al '312 further discloses that determining whether the image is of a left eye or a right 
eye comprises assuming that the at least one reflection is displaced, relative to the iris center, 
toward a nose of a patient from whom the image was acquired (Column 6, line 21 -Column 7, 
line 60, wherein displaced reflection data, which includes displacement data toward the a nose of 
a patient, as shown in Figures 4A-B and 5A-B, is used to determine the visual axis location, 
Figure 7). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jessica T. Stultz whose telephone number is (571) 272-2339. 
The examiner can normally be reached on M-F 8-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ricky Mack can be reached on 571-272-2333. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
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